
MERTHYR TYDFIL COUNTY BOROUGH COUNCIL 
 

 

RIGHTS OF WAY COMMITTEE 
MEETING 

 
10.30AM MONDAY, 28TH JULY, 2014 

COUNCIL CHAMBER 
 
This Agenda has been prepared by the Democratic Services Department. Any 
member of the public requiring information should contact the department on 
(01685) 725203 or email democratic@merthyr.gov.uk. 
 

A G E N D A 
 
 

1. Apologies for absence   

2. Declarations of Interest   

 Members of the Rights of way Committee are 
reminded of their personal responsibility to declare 
any personal and prejudicial interest in respect of 
matters contained in this agenda in accordance 
with the provisions of the Local Government Act 
2000, the Council’s Constitution and the Members 
Code of Conduct. 
 
Note: 
 

a. Members are reminded that they must 
identify the item number and subject matter 
that their interest relates to and signify the 
nature of the personal interest; and  

 
b. Where Members withdraw from a meeting 

as a consequence of the disclosure of a 
prejudicial interest they must notify the 
Chair when they leave.  

 



  
 

3. Guidance on the Law relating to the continuous 
review of the Definitive Map and Statement of 
Public Rights of Way  

 

 To receive this Guidance for Information.  
 

(Pages 1 - 12) 

4. Treharris 2   

 To receive a report of the Corporate Director of 
Customer Services  
 

(Pages 13 - 14) 

5. Treharris 45   

 To receive a report of the Corporate Director of 
Customer Services.  
 

(Pages 15 - 16) 

6. Bedlinog 68   

 To consider a report of the Corporate Director of 
Customer Services.  
 

(Pages 17 - 18) 

7. Merthyr Vale 17   

 To consider a report of the Corporate Director of 
Customer Services.  
 

(Pages 19 - 42) 

8. Park 3   

 To consider a report of the Corporate Director of 
Customer Services.  
 

(Pages 43 - 48) 

9. Troedyrhiw 118   

 To consider a report of the Corporate Director of 
Customer Services.  
 

(Pages 49 - 62) 

10. Vaynor 39   

 To consider a report of the Corporate Director of 
Customer Services.  
 

(Pages 63 - 66) 

11. Any other Business as deemed urgent by the 
Chair.  

 

 
 
 
 
 



  
COMPOSITION: Councillors C T Jones (Chair)  
  
 B E Mansbridge, D Isaac, K Moran and C Tovey 

 
 together with appropriate officers 
  

 
If you would prefer a copy of this agenda in another language please contact 

democratic@merthyr.gov.uk or telephone 01685 725203 
 

Os byddai’n well gennych gopi o’r agenda hwn mewn iaith arall, cysylltwch a 
democratic@merthyr.gov.uk neu ffoniwch 01685 725203 
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To: Chairman, Ladies and Gentlemen 
 

Guidance on the law relating to the continuous review of the 
Definitive Map and Statement of Public Rights of Way 
 

Definitions 

 

The Wildlife and Countryside Act 1981 gives the following definitions of the public 

rights of way which are able to be recorded on the Definitive Map:- 

 

Footpath – means a highway over which the public have a right of way on foot only, 

other than such a highway at the side of a public road; these rights are without prejudice 

to any other public rights over the way; 

 

Bridleway – means a highway over which the public have the following, but no other, 

rights of way, that is to say, a right of way on foot and a right of way on horseback or 

leading a horse, with or without a right to drive animals of any description along the 

highway; these rights are without prejudice to any other public rights over the way; 

 

Byway open to all traffic (BOATs) – means a highway over which the public have a 

right of way for vehicular traffic and all other kinds of traffic. These routes are recorded 

as Byways recognising their particular type of vehicular highway being routes whose 

characters make them more likely to be used by walkers and horse riders because of them 

being more suitable for these types of uses; 

 

Restricted Byway – means a highway over which the public have a right of way on foot, 

on horseback or leading a horse and a right of way for vehicles other than mechanically 

propelled vehicles, with or without a right to drive animals along the highway. 

(Mechanically propelled vehicles do not include vehicles in S189 Road Traffic Act 

1988). 

 

 

 

Agenda Item 3
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Duty of the Surveying Authority 
 

Section 53 of the Wildlife and Countryside Act 1981 provides that a Surveying Authority 

shall keep a Definitive Map and Statement under continuous review and as soon as 

reasonably practicable after the occurrence of any of a number of prescribed events by 

Order make such modifications to the Map and Statement as appear to them to be 

requisite in consequence of the occurrence of that event. 

 

Orders following “evidential events” 

 

The prescribed events include – 

 

Sub section (3) of section 53 

 

(b) the expiration, in relation to any way in the area to which the Map relates, of 

any period such that the enjoyment by the public of the way during that period 

raises a presumption that the way has been dedicated as a public path or 

restricted byway; 

(c) the discovery by the Authority of evidence which (when considered with all 

other relevant evidence available to them) shows – 

(i) that a right of way which is not shown in the Map and Statement 

subsists or is reasonably alleged  to subsist over land in the area to 

which the map relates, being a right of way such that the land over 

which the right subsists is a public path, a restricted byway or, a 

byway open to all traffic; or 

(ii) that a highway shown in the Map and Statement as a highway of a 

particular description ought to be there shown as a highway of a  

different description; or 

(iii) that there is a public right of way over land in the Map and Statement 

as a highway of any description, or any other particulars contained in 

the Map and Statement require modification.   

 

The modifications which may be made by Order shall include the addition to the 

statement of particulars as to:- 

 

(a) the position and width of any public path or byway open to all traffic which is 

or is to be shown on the Map; and 

(b) any limitations or conditions affecting the public right of way thereover. 

 

Orders following “legal events” 

 

Other events include  

 

“The coming into operation of any enactment or instrument or any other event” whereby 

a highway is stopped up diverted widened or extended or has ceased to be a highway of a 
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particular description or has been created and a Modification Order can be made to 

amend the Definitive Map and Statement to reflect these legal events. 

 

Government Policy – Welsh Office Circulars 5/93 & 45/90 
 

In considering the duty outlined above the Authority should have regard to the above 

circulars. 

 

Circular 5/93 
 

Paragraph 13 of Annex B of that circular states “Surveying Authorities, whenever they 

discover or are presented with evidence which suggests that a Definitive Map and 

Statement should be modified, are required to take into consideration all other relevant 

evidence available to them concerning the status of the right of way involved. Moreover 

before making an Order they must be satisfied that the evidence shows on the balance of 

probability that a right of way of a particular description exists or that a way shown on 

the Map is not in fact a public right of way. The mere assumption, without any supporting 

evidence, that a right of way does or does not exist would be insufficient to satisfy that 

test. In the case of deletions, the conclusive evidential effect of definitive maps and 

statements means that the evidence must show that no right of way existed as at the 

relevant date of the Definitive Map on which the way was first shown. If the evidence 

does support this, consideration should also be given to whether the way has acquired 

such rights in the intervening period.” 

 

Further advice on deletions is contained in Welsh Office Circular 45/90. 

 

In relation to byways open to all traffic (BOATs) Paragraph 12 of Annex B states “by 

definition BOATs are vehicular rights of way which are used by the public mainly for the 

purposes for which footpaths and bridleways are used. The Principal factor Surveying 

Authorities should bear in mind when deciding whether a way ought to be shown on the 

Definitive Map and Statement as a BOAT is therefore the purposes for which it is used. 

Thus if it is mainly used by vehicular traffic as opposed to walkers and horse riders it 

should as a general rule not be shown. Instances may occur where a way presumed to 

have been dedicated as a highway for all purposes under Section 31 of the Highways Act 

1980 also satisfies the definition of a BOAT. In such circumstances, it would be open to 

Surveying Authorities to add the way to the Definitive Map and Statement under Section 

53(3)(c)(i) of the Wildlife and Countryside Act 1981. Section 53(3)(c) also allows for 

ways presently shown on Definitive Maps and Statements as footpaths and bridleways, 

but which enjoy vehicular rights, to be upgraded to BOATs.”      

 

Circular 45/90 
 

The circular explains that following the Court of Appeal decision in R v Secretary of 

State for the Environment ex parte Sims and Burrows (1989), authorities may consider 

applications to delete or downgrade rights of way on the basis that the evidence relates to 

events prior to the relevant date of the Definitive Map. 
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The circular also states: 

 

“However, in making an application for an Order to delete or downgrade a right of way it 

will be for those who contend that there is no right of way or that a right of way is of a 

lower status than shown to prove that the Map is in error by the discovery of evidence 

which, when considered with all other relevant evidence, clearly shows that a mistake 

was made when the right of way was first recorded. The Authority is required by 

Paragraph 3 of Schedule 14 to the Act to investigate the matters stated in the application. 

However, it is not for the Authority to demonstrate that the Map is correct but for the 

applicant to show that an error was made…” 

 

“In making an Order the Authority must be able to say in accordance with Sections 

53(3)(c)(ii) or (iii) that a highway of a particular description ought to be shown on the 

Map and Statement with a different description; or that there is no public right of way 

over land shown in the Map and Statement as a highway of any description…” 

 

“Authorities will be aware of the need, as emphasised by the Court of Appeal, to 

maintain an authoritative Map and Statement of highest attainable accuracy. The 

evidence needed to remove a public right from such an authoritative record will need to 

be cogent. The procedures for defining and recording public rights of way have, in 

successive legislation, been comprehensive and thorough. Whilst they do not preclude 

errors, particularly where recent research has uncovered previously unknown evidence, or 

where the review procedures have never been implemented, they would tend to suggest 

that it is unlikely that a large number of errors would have been perpetuated for up to 40 

years without being questioned earlier.”             

 

Definitive Maps 
 

The process for the preparation and revision of definitive maps was introduced by Part III 

of the National Parks and Access to the Countryside Act 1949. 

 

Merthyr Tydfil was exempt from the provisions of Part III and it was not until 1990 that 

the first Definitive Map and Statement was prepared for Merthyr Tydfil by the then 

Highway Authority, Mid Glamorgan County Council. This was reviewed and the present 

Definitive Map and Statement is dated 15th December 1995. 

 

Test to be applied when making an Order 
 

The provisions of the Wildlife and Countryside Act 1981 set out the tests which must be 

addressed in deciding that the Map should be altered. 

 

Section 53 permits both upgrading and downgrading of recorded highways and additions 

of way not previously recorded as well as deletions from the Map. 
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The statutory test at S53(3)(b) refers to the expiration of a period of time and use by the 

public such that a presumption of dedication is raised. 

 

The statutory test at S53(3)(c)(i) comprises two separate questions, one of which must be 

answered in the affirmative before an Order is made under that subsection. There has to 

be evidence discovered. The claimed right of way has to be found on balance to subsist 

(Test A) or able to be reasonably alleged to subsist (Test B). 

 

This second Test B is easier to satisfy. 

 

Test B has been described in a recent case as imposing a “lesser burden, namely one 

which obliges the Authority only to be satisfied of the existence of facts which raise a 

prima facie case for the subsistence of the way.”      

 

The case of R v Secretary of State for the Environment, ex parte Bagshaw (1994) seems 

by inference to accept that an Order made on resumed dedication under Statute can be 

made under s53(3)(b) or s53(3)(c)(i). 

 

In the Court of Appeal case, R v Secretary of State for Wales, ex parte Emery (1996), 

Lord Justice Roch found that in the case of a dedication deemed under statute; Test A is 

satisfied if there is “clear evidence of 20 years user uncontraverted by any credible 

evidence to the contrary and no credible evidence that there was on the part of the 

landowner no intention during the period to dedicate the way to the public”. 

 

Neither Test A nor Test B will be satisfied if there is “no credible evidence of 20 years 

use or where there is incontrovertible evidence that the landowner had no intention 

during the period to dedicate the way to the public”. 

Test B can be satisfied where “an applicant for a Modification Order produces credible 

evidence of actual enjoyment of a way as a public right of way over a full period of 20 

years and there is conflict of apparently credible evidence in relation to one of the other 

issues which arose under S31 of the 1980 Act”. This is because it is possible, even though 

there is conflicting evidence, that a reasonable person having considered all relevant 

evidence available could reasonably allege a right of way to subsist. 

 

The Court in the Emery case asked Order Making Authorities to bear in mind that 

making an Order still leaves both parties with the ability to object to the Order when 

conflicting evidence can be heard and those issues determined following a public inquiry. 

 

The statutory test at S53(3)(c)(ii) again refers to the discovery of evidence that the 

highway on the Definitive Map ought to be shown as a different status. 

 

The statutory test at S53(3)(c)(iii) again refers to evidence being discovered that there is 

no public right of way of any description after all or that there is evidence that particulars 

in the Map or Statement need to be modified. 
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The judgement in O’Keefe v Secretary of State for the Environment and Isle of Wight 

CC (1997) reminds Order making Authorities that they should make their own 

assessment of the evidence and not accept unquestioningly what officers place before 

them. 

 

All evidence must be considered and weighed and a view taken on its relevance and 

effect. 

 

An Order making Authority should reach a conclusion on the balance of probabilities. 

The balance of probability test demands a comparative assessment of the evidence on 

opposing sides. This is a complex balancing act. 

 

Recording a “new” route 
 

For a route to have become a highway it must have been dedicated by the owner either 

directly or by inference. 

 

Once a route is a highway it remains a highway, even though it may fall into non use and 

perhaps become part of garden. 

 

This is the position until a legal event causing the highway to cease can be shown to have 

occurred, or the land on which the highways runs is destroyed perhaps by erosion which 

would mean that the highway length ceases to exist.   

 

Sometimes there is documentary evidence of actual dedication but more often a 

dedication can be inferred because of how the landowner appears to have treated the 

route and given it over to public use (dedication at Common Law) or dedication can be 

deemed to have occurred if certain criteria laid down in Statute are fulfilled (dedication 

under S31 Highways Act 1980) 

 

Dedication able to be inferred at Common Law 
 

At common law dedication of a highway may be inferred if the evidence points clearly 

and unequivocally to an intention on the part of the landowner to dedicate. The burden of 

proof is on the claimant to prove a dedication. Evidence of use of the route by the public 

and how an owner acted towards them is one of the factors which may be taken into 

account in deciding whether a path has been dedicated. No minimum period of use is 

necessary. All the circumstances must be taken into account. How a landowner viewed a 

route may also be indicated in documents and maps. 

 

However, a landowner may rely on a variety of evidence to indicate that he did not intend 

to dedicate, including signs the way was private, blocking off the way or turning people 

off the path, or granting permission or accepting payment to use the path. 

 

There is no need to know who a landowner was. 
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Use needs to be by the public. This would seem to require the users to be a number of 

people who together may sensibly be taken to represent the people as a whole/the local 

community. Use wholly or largely by local people may still be use by the public. Use of a 

way by trades people, postmen, estate workers or by employees of the landowner to get 

to work, or the purpose of doing  business with the landowner or on payment would not 

normally be sufficient. Use by friends of or persons known to the landowner would be 

less cogent evidence than use by other persons. 

 

The use also needs to be as of right which would mean that it had to be open, not secretly 

or by force or with permission. Open use would arguably give the landowner the 

opportunity to challenge the use. Toleration by the landowner of a use is not inconsistent 

with user as of right. Recent case law would indicate that the use has to be considered 

from the landowner’s perspective as to whether the use, in all the circumstances, is such 

as to suggest to a reasonable landowner the exercise of a public right of way. 

 

The use would have to be of a sufficient level for a landowner to have been aware of it. 

The use must be by such a number as might reasonably have been expected if the way 

had been unquestioningly a highway. 

 

Current use (vehicular or otherwise) is not required for a route to be considered a Byway 

Open to All Traffic but past use by the public using vehicles will need to be sufficiently 

evidenced from which to infer the dedication of a vehicular route.        

 

Dedication deemed to have taken place (Statutory Test) 
 

By virtue of Section 31 of the Highways Act 1980 dedication of a path as a highway may 

be presumed from use of the way by the public as of right – not secretly, not by force nor 

by permission without interruption for a full period of twenty years unless there is 

sufficient evidence that there was no intention during the twenty year period to dedicate 

it. 

 

The 20 year period is computed back from the date the existence of the right of way is 

called into question. 

 

A landowner may prevent a presumption of dedication arising by erecting notices 

indicating that the path is private. Further, under Section 31(6) a landowner may deposit 

with the Highway Authority a map (of a scale of not less than 1:10560 {6 inches to the 

mile}) and statement showing those ways, if any, which he or she agrees are dedicated as 

highways. This statement must be followed by statutory declarations. These statutory 

declarations used to have to be renewed at not more than 6 yearly intervals, but the 

interval is now 10 years. The declaration would state that no additional rights of way 

have been dedicated. These provisions do not preclude the other ways open to the 

landowner to show the way has not been dedicated. 

 

If the criteria of Section 31 are satisfied a highway can properly be deemed to have been 

dedicated. This deemed dedication is despite a landowner now protesting or being the one 
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to now challenge the use as it is considered too late for him to now evidence his lack of 

intention when he failed to do something to sufficiently evidence this during the previous 

twenty years. 

 

Guidance on the various elements of the Statutory criteria:- 

 

Use – see above as to sufficiency of use. The cogency, credibility and consistency of user 

evidence should be considered. 

 

By the public – see above as to users which may be considered “the public”. 

 

As of right – see above. 

 

Without interruption – for a deemed dedication the use must have been without 

interruption. The route should not have been blocked with the intention of excluding the 

users. 

 

For a full period of twenty years – use by different people, each for periods of less than 

twenty years will suffice if, taken together, they total a continuous period of twenty years 

or more. The period must end with the route being “called into question”. 

 

Calling into question -  there must be something  done which is sufficient at least to make 

it likely that some users are made aware that the owner has challenged their right to use 

the way as a highway. Barriers, signage and challenges to users can all call a route into 

question. An application for a Modification Order is itself sufficient to be a “calling into 

question” (as provided in the new statutory provisions of Section 31(7a & 7b) Highways 

Act 1980). It is not necessary that it be the landowner who brings the route into question. 

 

Sufficient evidence of a lack of intention to dedicate – this would not need to be 

evidenced for the whole of the twenty year period. It would be unlikely that lack of 

intention could be sufficiently evidenced in the absence of overt and contemporaneous 

acts on the part of the owner. The intention not to dedicate does have to be brought to the 

attention of the users of the route such that a reasonable user would be able to understand 

that the landowner was intending to disabuse him of the notion that the land was a public 

highway. 

 

Documentary Evidence 
 

By virtue of Section 32 of the Highways Act 1980 in considering whether a highway has 

been dedicated, maps plans and histories of the locality are admissible in evidence and 

must be given such weight as is justified by the circumstances including the antiquity of 

the document, status of the persons by whom and the purpose for which the document 

was made or compiled and the custody from which it is produced.                   

 

In assessing whether or not a highway has been dedicated reference is commonly made to 

old commercial maps of the County, Ordnance Survey maps, sometimes private estate 
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maps and other documents, other public documents such as Inclosure or Tithe Awards, 

plans deposited in connection with private Acts of Parliament establishing railways, 

canals or other public works, records compiled in connection with the valuation of land 

for the purposes of the assessment of increment value duty and the Finance Act 1910. 

Works of local history may also be relevant, as may be the records of predecessor 

highway authorities and the information gained in connection with the preparation and 

review of the Definitive Map. 

 

It should be stressed that it is rare for a single document or piece of information to be 

conclusive (although some documents are of more value than others, e.g. Inclosure 

Awards where the Commissioners were empowered to allot and set out highways). It is 

necessary to look at the evidence as a whole to see if it builds up a picture of the route 

being dedicated as a highway.         

 

It should be noted that Ordnance Survey Maps (other than recent series which purport to 

show public rights of way and which derive their information from the Definitive Map) 

contain a disclaimer to the effect that the recording of a highway or right of way does not 

imply that it has any status. The maps reflect what the map makers found on the ground. 

 

Similarly, in relation to other map evidence such as Tithe Maps, they simply indicate that 

there was a track in existence at the time of the inspection, they do not establish the status 

of the track. 

 

Synergy between pieces of highway status evidence – coordination as distinct from 

repetition would significantly increase the collective impact of the documents. 

 

Recording vehicular rights 
 

Historical evidence can indicate that a route carries vehicular rights and following the 

case of Bakewell Management Limited v Brandford case in 2004 (House of Lords) it is 

considered that vehicular rights could be acquired on routes by long user during years 

even since 1930. However, in May 2006 Part 6 of the Natural Environment and Rural 

Communities Act 2006 came into force. Public rights of way for mechanically propelled 

vehicles are now extinguished on routes shown on the Definitive Map as footpaths, 

bridleways or restricted byways unless one of eight exceptions applies. In essence 

mechanical vehicle rights no longer exist unless a route is recorded in a particular way on 

the Council’s Definitive Map or List of Streets or one of the other exceptions apply. In 

effect the provisions of the Act curtail the future scope for applications to record a Byway 

Open to All Traffic to be successful. 

 

The exceptions whereby mechanical vehicular rights are “saved” may be summarised as 

follows:- 

 

1. main lawful use of the route 2001-2006 was use for mechanically propelled 

vehicles. 
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2. that the route was not on the Definitive Map but was recorded on the List of 

Streets. 

3. that the route was especially created to be a highway for mechanically propelled 

vehicles. 

4. that the route was constructed under statutory powers as a road intended for use 

by mechanically propelled vehicles. 

5. that the route was dedicated by use of mechanically propelled vehicles before 

December 1930. 

6.  that a proper application was made before 19
th
 May 2005 for a Modification 

Order to record the route as Byway Open to All Traffic (BOAT). 

7. that a Regulatory Committee had already made a decision re an application for a 

BOAT before 6
th
 April 2006. 

8. that an application for a Modification Order has already been made before 6
th
 

April 2006 for a BOAT and at 6
th
 April 2006 use of the way for mechanically 

propelled vehicles was reasonably necessary to enable that applicant to access 

land he has an interest in, even if not actually used. 

 

It is certainly the case that any application to add a byway to the Definitive Map and 

Statement must still be processed and determined even though the outcome may now be 

that a vehicular right of way existed before May 2006 but has been extinguished for 

mechanically propelled vehicles and that the route should be recorded as a restricted 

byway.      

 

Downgrading a route or taking a route off the Definitive Map 
 

In such matters it is clear that the evidence to be considered relates to whether on balance 

it is shown that a mistake was made when the right was first recorded. 

 

In the case of Trevelyan v Secretary of State for the Environment, Transport and the 

Regions (2001), Court of Appeal, it was considered that where a right of way is marked 

on the Definitive Map there is an initial presumption that it exists. It should be assumed 

that the proper procedures were followed and thus evidence which made it reasonably 

arguable that it existed was available when it was put on the Map. The standard of proof 

required to justify a finding that no such right of way exists is on the balance of 

probabilities and evidence of some substance is required to outweigh that presumption. 

 

Authorities will be aware of the need, as emphasised by the Court of Appeal, to maintain 

an authoritative Map and Statement of highest attainable accuracy. “The evidence needed 

to remove a public right from such an authoritative record will need to be cogent. The 

procedures for defining and recording public rights of way have, in successive legislation, 

been comprehensive and thorough. Whilst they do not preclude errors, or where the 

review procedures have never been implemented, they would tend to suggest that it is 

unlikely that a large number of errors would have been perpetuated for up to 40 years 

without being questioned earlier.” 
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Taking one route off and replacing it with an alternative 
 

In some cases there will be no dispute that a public right of way exists between two 

points, but there will be one route shown on the Definitive Map which it is claimed to be 

in error and an alternative route claimed to be the actual correct highway. 

 

There is a need to consider whether, in accordance with Section 53(3)(c)(i) of the 

Wildlife and Countryside Act 1981 a right of way is shown to subsist or is reasonably 

alleged to subsist and also, in accordance with Section 53(3)(c)(iii) of the same Act 

whether there is no public right of way on the other route. 

 

The guidance published under the statutory provisions make it clear that evidence to 

establish that a right of way should be removed from the authoritative record will need to 

be cogent. 

 

In the case of R (on the application of Leicester County Council) v Secretary of State for 

the Environment, Food and Rural Affairs (2003), Mr Justice Collins said there “has to be 

a balance drawn between the existence of the definitive map and the route shown on it 

which would have to be removed and the evidence to support the placing on the Map, in 

effect a new right of way. If there is doubt that there is sufficient evidence to show that 

the correct route is other than that shown on the Map, then what is shown on the Map 

must stay.” 

 

The court considered that if it could merely be found that it was reasonable to allege that 

the alternative existed, this would not be sufficient to remove what is shown on the map. 

It advised that, unless in extraordinary circumstances, evidence of an alternative route 

which satisfied only the lower “Test B” (see above) would not be sufficiently cogent 

evidence to remove the existing recorded route from the Map. 

 

Confirming the Order 
 

An Order is not effective until confirmed. 

 

The County Borough Council may confirm unopposed Orders. If there are objections the 

Order is sent to the Secretary of State for determination. The County Borough Council 

usually promotes Orders and actively seeks confirmation from the Secretary of State. 

 

Until recently it was thought that the test to be applied to confirm an Order was the same 

test as to make the Order, which may have been under the lower Test B for the recording 

of a “new” route. However, the Honourable Justice Evans-Lombe heard the matter of 

Todd and Bradley v Secretary of State for the Environment, Food and Rural Affairs 

(2004) and decided that confirming an Order made under Section 53(3)(c)(i) “implies a 

revisiting by the Authority or Secretary of State of the material upon which the original 

Order was made with a view to subjecting it to a more stringent test at the confirmation 

stage” and that to confirm the Order the Secretary of State (or the Authority) must be 
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“satisfied of a case for the subsistence of the right of way in question on the balance of 

probabilities”, i.e. that Test A is satisfied. 

 

It is advised that there may be cases where an Order to record a new route can be made 

because there is sufficient evidence that a highway is reasonably alleged to subsist, but 

unless Committee also consider that there is enough evidence, on balance of probabilities, 

that the route can be said to exist, the Order may not be confirmed as an unopposed Order 

by the County Borough Council. This would mean that an Order could be made, but not 

confirmed as opposed, nor could the confirmation actively be supported by the County 

Borough Council should an opposed Order be submitted to the Secretary of State unless 

additional information came to light at or before the confirmation stage to enable the 

County Borough Council to be satisfied that the way existed. 
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 MERTHYR TYDFIL COUNTY BOROUGH COUNCIL 
Civic Centre, Castle Street, Merthyr Tydfil, CF47 8AN 

 

Main Tel: 01685 725000   www.merthyr.gov.uk 

 

RIGHTS OF WAY INFORMATION REPORT 
 

Date Written  17th July 2014   

Report Author Geraint Morgan 

Service Area Legal & Democratic 

Committee Date  28th July 2014  

To: Chairman, Ladies and Gentlemen 

Treharris 2 
 

 
PURPOSE OF THE REPORT: 

 

To update Councillors in relation to this footpath. 
 
 

 

1.0 INTRODUCTION AND BACKGROUND 

 
1.1 This footpath was referred to committee on 18th March 2013. This 

footpath was incorporated within the report for Treharris 45. Committee 
resolved that a Definitive Map Modification Order be made in order to 
amend the particulars contained within the Definitive Statement.   
 

1.2 A Definitive Map Modification Order was subsequently made to amend 
 the Definitive Statement.   
 
1.3 2 objections to the Order were received. All objections received were 
 responded to. The local authority attempts to deal with all objections 
 when received in order to attempt to have the objections withdrawn. In 
 this particular case none of the objections were withdrawn.   

 
1.4 The matter was referred to the Planning Inspectorate in order for a 
 Rights of Way Inspector to make the final determination. 

 
1.5 A Public Inquiry has been listed by the Planning Inspectorate to take 
 place on 20th January 2015 in the Civic Centre.       
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2.0 FINANCIAL IMPLICATION(S) 

 
2.1 Councillors were advised at the previous committee in relation to 
 financial implications. 

 

3.0 EQUALITY IMPACT ASSESSMENT 

 
3.1 An Equality Impact Assessment was prepared for the initial report and 
 a further one has not been completed. 

 

4.0 RECOMMENDATIONS(S) 
 

4.1 Committee note the contents of the report. 
 
 
 
 

 
Ellis Cooper 
CORPORATE DIRECTOR OF CUSTOMER SERVICES 
 

 

 

BACKGROUND PAPERS 

Title of Document(s) Document(s) Date Document Location 

 
Treharris 2 

July 2014  
Civic 

 

Page 14



 MERTHYR TYDFIL COUNTY BOROUGH COUNCIL 
Civic Centre, Castle Street, Merthyr Tydfil, CF47 8AN 

 

Main Tel: 01685 725000   www.merthyr.gov.uk 

 

RIGHTS OF WAY INFORMATION REPORT 
 

Date Written  17th July 2014   

Report Author Geraint Morgan 

Service Area Legal & Democratic 

Committee Date  28th July 2014  

To: Chairman, Ladies and Gentlemen 

Treharris 45 
 

 
PURPOSE OF THE REPORT: 

 

To update Councillors in relation to this footpath. 
 
 

 

1.0 INTRODUCTION AND BACKGROUND 

 
1.1 This footpath was referred to committee on 18th March 2013. 

Committee resolved that a Definitive Map Modification Order be made 
in order to amend the particulars contained within the Definitive 
Statement.   
 

1.2 A Definitive Map Modification Order was subsequently made to amend 
 the Definitive Statement.   
 
1.3 2 objections to the Order were received. All objections received were 
 responded to. The local authority attempts to deal with all objections 
 when received in order to attempt to have the objections withdrawn. In 
 this particular case none of the objections were withdrawn.   

 
1.4 The matter was referred to the Planning Inspectorate in order for a 
 Rights of Way Inspector to make the final determination. 

 
1.5 A Public Inquiry has been listed by the Planning Inspectorate to take 
 place on 20th January 2015 in the Civic Centre.       
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2.0 FINANCIAL IMPLICATION(S) 

 
2.1 Councillors were advised at the previous committee in relation to 
 financial implications. 

 

3.0 EQUALITY IMPACT ASSESSMENT 

 
3.1 An Equality Impact Assessment was prepared for the initial report and 
 a further one has not been completed. 

 

4.0 RECOMMENDATIONS(S) 

 

4.1 Committee note the contents of the report. 
 
 
 
 

 
Ellis Cooper 
CORPORATE DIRECTOR OF CUSTOMER SERVICES 
 

 

 

BACKGROUND PAPERS 

Title of Document(s) Document(s) Date Document Location 

 
Treharris 45 

July 2014  
Civic 
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 MERTHYR TYDFIL COUNTY BOROUGH COUNCIL 
Civic Centre, Castle Street, Merthyr Tydfil, CF47 8AN 

 

Main Tel: 01685 725000   www.merthyr.gov.uk 

 

RIGHTS OF WAY INFORMATION REPORT 
 

Date Written  21st May 2014   

Report Author Geraint Morgan 

Service Area Legal & Democratic 

Committee Date  28th July 2014  

To: Chairman, Ladies and Gentlemen 

Bedlinog 68 
 

 
PURPOSE OF THE REPORT: 
 
To update Councillors in relation to this footpath. 
 
 

 

1.0 INTRODUCTION AND BACKGROUND 

 
1.1 This footpath was referred to committee on 17th April 2012 where 

committee resolved that a Definitive Map Modification Order be made 
in order to amend the particulars contained within the Definitive 
Statement.   
 

1.2 A Definitive Map Modification Order was subsequently made to amend 
 the Definitive Statement.   
 
1.3 5 objections to the Order were received. All objections received were 
 responded to. The local authority attempts to deal with all objections 
 when received in order to attempt to have the objections withdrawn. In 
 this particular case none of the objections were withdrawn.   

 
1.4 The matter was referred to the Planning Inspectorate in order for a 
 Rights of Way Inspector to make the final determination. 

 
1.5 A Public Inquiry has been listed by the Planning Inspectorate to take 
 place on 28th October 2014 in the Civic Centre.       
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2.0 FINANCIAL IMPLICATION(S) 

 
2.1 Councillors were advised at the previous committee in relation to 
 financial implications. 

 

3.0 EQUALITY IMPACT ASSESSMENT 

 
3.1 An Equality Impact Assessment was prepared for the initial report and 
 a further one has not been completed. 

 

4.0 RECOMMENDATIONS(S) 

 

4.1 Committee note the contents of the report. 
 
 
 
 

 
Ellis Cooper 
CORPORATE DIRECTOR OF CUSTOMER SERVICES 
 
 
 

BACKGROUND PAPERS 

Title of Document(s) Document(s) Date Document Location 

 
Bedlinog 68 

 
May 2014 

 
Unit 5 
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 MERTHYR TYDFIL COUNTY BOROUGH COUNCIL 
Civic Centre, Castle Street, MerthyrTydfil, CF47 8AN 

 

Main Tel: 01685 725000   www.merthyr.gov.uk 

 

RIGHTS OF WAY REPORT 
 

Date Written 10th July 2014 

Report Author Cheryl Jones 

Service Area Economic Development 

Committee Date 28th July 2014 

To: Chairman, Ladies and Gentlemen 

Merthyr Vale 17 
 

 
PURPOSE OF THE REPORT:  To determine a public right of way from the 
Lido, Troedyrhiw to Parish Road and Forest Farm and Trelewis. 
 
 

 

1.0 INTRODUCTION AND BACKGROUND 

 
1.1 The route from the Lido, Troedyrhiw to Parish Road and Forest Farm 
 and Trelewis was one of four routes (one of which is referred to as the 
 Parish Road) listed on three claims which were made for the recording 
 of public rights of way on interconnecting tracks on Cefn Merthyr in 
 June 1991.  
 
1.2 The evidence for this claim is contained in files Merthyr Vale 11, 
 Troedyrhiw 115 and Treharris 40.  
 
1.3 The County Borough Council is required by law to investigate the 
 evidence and make a decision based on that evidence as to whether a 
 public right of way exists, and if so its status. Section 53(3)(b) and (c) 
 Wildlife and Countryside Act 1981 sets out the tests that need to be 
 met when reaching a decision; also current case law needs to be 
 applied. 
 
1.4 An order will only be made if the evidence shows that: (a) a right of way 
 “subsists” or is “reasonably alleged to subsist” or (b) “the expiration … 
 of any period such that the enjoyment by the public … raises a 
 presumption that the way has been dedicated as a public path”.      
 
1.5 When considering evidence, if it is shown that a highway once existed 
 then highway rights continue to exist (“once a highway, always a 
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 highway”) even if a route has since become disused or obstructed 
 unless a legal order stopping up or diverting the rights has been made 
 
1.6 The legal background is to be found in Agenda Item 3. 
 
1.7 Description of Claimed Route 
 

As depicted by a bold line on the plan, Merthyr Vale 17 Maps 1 - 5, the 
route commences at the end of the maintainable highway at Point A, 
SO07500177and proceeds in a general easterly direction to Point B, it 
thencontinues in a general south-easterly direction to point C and then 
continues to a field gate at Point D. Here it reverts to a general easterly 
direction and continues to Point E where it veers to a general north-
easterly direction to Point F. The route then reverts to a general south-
easterly direction to a further field gate adjacent to the maintainable 
highway at Point G before continuing in a general southerly direction to 
a further field gate at Point H and then to Point I. Here the route reverts 
to a general south-easterly direction and continues to Point J where it 
crosses a path that runs in a general north-south direction. It then 
continues in a general south-easterly direction to Point K where it 
meets the northern section of claimed right of way, Treharris 40. It then 
continues in a general south-easterly direction running along the same 
alignment as claimed right of way, Treharris 40 to Point L. At this point, 
claimed right of way Treharris 40 continues in a general southerly 
direction.  Merthyr Vale 17 continues in a general south-easterly 
direction to pass a path that runs in a general south-westerly direction 
at Point M. It then continues in a general south-easterly direction to a 
field gate at Point N. It then continues in a general south-easterly 
direction to another field gate at Point O. It then continues in a general 
south-easterly direction to a field gate at Point P. It continues in a 
general southerly direction to a field gate and adjacent stile at Point Q. 
It continues in a general south-easterly direction to a further gate with 
adjacent stile at Point R before continuing to join the maintainable 
highway at Point S. The route then continues in a general southerly 
direction to its termination at Point T, grid reference ST10329749 in the 
Millennium Park Treharris. 

 
 The route has a natural surface to Point N, then a hardcore surface 
 between Points N – P. Between Points P – S there is a natural surface 
 and the remainder of the route, between Points S – T is 
 tarmacadamed.  
 
 The route is approximately 3 metres wide.   
 
1.8 Officers have been advised that they should also consider the route on 
 the ground. They recognise that there is a further used route between 
 Points U – C at the north-western end of the claimed route. This is a 
 clearly defined and well-used path between Mount Pleasant and 
 Merthyr Vale 17. Officers therefore present the route marked by a 
 dashed line between Points C (grid reference SO07670164) and Point 

Page 20



 U (grid reference SO07380199) on the plan, Merthyr Vale 17, to 
 Councillors for determination as Troedyrhiw17. 
 
 The surface of this route is natural with a width of between 2-3 metres. 
 
1.9 Officers have also considered the historic evidence available tothem 
 and recognised that there are two further routes. 
 
 The first between Point E and Point G. Officers therefore present the 
 route marked with a dotted line between Point E, grid reference 
 SO08020123 and Point G, grid reference SO08090118 for 
 determination as Merthyr Vale 30. 
 
 The second between Point M, grid reference SO08829994 and Point V, 
 grid reference SO08339978. This route is depicted by a line of crosses 
 and is presented for determination as Merthyr Vale 20. 
 
 The routes submitted in this application are not depicted on the 
 Definitive Map. 
 
1.10 Councillors are requested to note that the route between Points S – T 
 on the plan is maintainable highway and are therefore requested to 
 note that the routes presented for determination today are between 
 Points A – B – C – D – E – F – G – H – I – J – K – L – M – N – O – P –
 Q –R - S (Merthyr Vale 17), Points M – V (Merthyr Vale 20), Points E – 
 G (Merthyr Vale 30) and Points C – U (Troedyrhiw17). 
 
1.11 Land Ownership 
 

Sections of the land affected by this route are owned by the Wyndham 
Lewis Trust and Mrs K Bowen; owners of the remaining land affected 
are currently unknown. 

 
1.12 Maps 
 

Depiction of a route on a map is evidence of a track / path, but NOT of 
any public rights. 

 
With the exception of a short section in the north, the route is depicted 
on the 1850 Merthyr Tydfil tithe map and on the 1880s Ordnance 
Survey (OS) map; the 1920s, 1960s and Rhondda & Merthyr Tydfil / 
Tudful 1:25,00 revision, 2005 OS maps depict the entire route. 

 
1.13 Aerial Photographs 
 

Sections of the route are depicted on aerial photographs dated 1967, 
1981, 1991, 2008 and 2010. 
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1.14 Site Visits 
 

MTCBC officers have walked the route and found it as described 
above. 

 
1.15 Current landowners and other interested parties 
 

An Investigation Report into this route was distributed to all interested 
parties in June 2011. This Report contained all of the information 
available to the Authority to that date. 

 
Mrs K Bowen of Tirlan Farm observed that this and three other linked 
routes were submitted by the same (now deceased) claimant and the 
same ten claimants over twenty years ago and adds that the ten 
evidence forms closely replicate each other and appear to have been 
based on the original. She maintains that the terrain does not appear to 
be appropriate as a bridleway and that there is no evidence of 
vehicular access other than the section of the adopted road. A final 
observation was that she had no objection to the route within her land 
as a footpath and quoted S.193(1)(c) Law of Property Act 1925 and 
S34(1) Road Traffic Act 1988 as evidence that it is unlawful to take a 
motor vehicle onto common land. 

 
She also (correctly) assumes that there will be an opportunity to make 
a formal objection at a later date. 

 
1.16 After a site visit and examination of the Investigation Report, Mr. David 

Weston of Leek & Weston Ltd stated that his clients, Dowlais Top 
Investments do not own any of the affected land but made a number of 
observations “as this route forms part of the network of previous 
claimed rights of way and is dependent on the same flawed and 
defective evidence”. 

 
The Authority has no evidence that the main claimant submitted his 
forms correctly as the relevant file no longer exists. Similarly, the 
evidence forms are not specific to this route and no period of use has 
been completed. 

 
The two locked gates on the route would have prevented horse and 
vehicular use – and pedestrians could only use the route by climbing 
the gates. Council photographs within the Report demonstrate this and 
also that use of the route by pedestrians “would be extremely difficult 
for most, if not all, of the general public”. 

 
Mr. Weston reiterates his clients’ reservations about “statements made 
over 20 years ago by claimants and supporting witnesses who can no 
longer be challenged on the accuracy of their claims”. He states that 
there is no evidence that the main claimant forms were completed or 
that the then-landowners were notified or that the application was 
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advertised in the local press. He concluded “As with previous claims 
this application is defective and must be rejected”. 

 
1.17 On behalf of the Wyndham Lewis Estate, Mr. Daniel Lord objects to the 

recording of this route. He observes that the Trust has always taken a 
“benevolent approach to community life in the area”, gave examples of 
this and adds that they have “also taken an open approach as far as 
providing informal access to land for local access and residents”. He 
states that this access has been established by the erection of signs to 
this effect (although local vandalism has meant that signs are often 
removed) and also the erection of gates and barriers has reinforced the 
nature of the access which has been restricted at times. Recording of 
public rights may change the Trustees attitude to such permissive 
access. 

 
If any Trust tenants are claimants, their access to the route may be 
different to that of other members of the public - the lack of information 
concerning the claimants prevents the Trust ascertaining this. 

 
Mr. Lord also requested a meeting to discuss this issue. 

 
1.18 Mr. Roger Leek of Leek & Weston Ltd initially points out that his clients, 

Miller Argent (South Wales) Ltd are the owners of the section 
described as in unknown ownership in the Investigation Report – a fact 
he finds difficult to accept in view of the fact that the Authority is aware 
of his client’s ownership of land affected by other routes.  

 
Mr. Leek maintains that because the Authority has no original records 
for this claimed route and no knowledge whether correct procedures 
were followed, “… the claim must surely fall at the outset”. In relation to 
this, he is of the opinion that the Authority is misleading in its 
description of “claimants” which he maintains should be “merely 
witnesses who made statements as users on Form WCA 8A in support 
of the original claim. They were not claimants in their own right.”. He 
refers to the duplicative nature of the evidence, the claimants failure to 
corroborate their evidence and the fact that after twenty years this 
would be difficult. He maintains, “They are … extremely suspect and 
warrant far more scrutiny than the Authority appears to have afforded 
them”. In view of the above, he continues “… with such little 
documentary evidence still surviving, the claim should be set aside until 
such time as that evidence is recovered or obtained by some other 
means”. 

 
Mr. Leek again refers the Authority to his client’s observations of March 
and June 2011 in respect of Treharris 40 (to be presented to committee 
at a later date). 
 
In respect of Treharris 40, to be presented at a later date, Mr Leek 
stated: 
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“that the route in the Investigation Report does not follow that on the 
original claim; “at its northern end the route … follows the existing 
agricultural track which neither aligns to the original claimant’s route 
nor to the ancient Merthyr to Cardiff Road shown on the Plymouth 
Estate plans”. 

 
The only cartographic evidence which Mr. Leek recognizes as 
evidence of public use are the Plymouth Estate plans (although he 
maintains that the marked route is not along the claimed route) and he 
sees other such evidence as only existence of a route on the ground. 
He also takes issue with the Authority’s confirmation of the evidence on 
the claim forms without any ratification. He maintains that the inclusion 
of this route on the 1979 draft map and on a draft schedule is not 
evidence of the existence of a right of way. 

 
He points out that the Report refers to Gelligaer and Merthyr Common 
(CL38) whereas the area of common affected by the route is CL1 and 
refers the Authority to the register for confirmation. 

 
Mr. Leek writes that he fails to see the relevance of the inclusion of the 
fact that the route passes close to an NTL transmitter and some cairns. 

 
He adds that his client’s response at this time is in an informal one in 
response to an informal consultation and they request notification when 
the formal response is required.” 

 
He also queries the identification of the route on OS maps and states 
that in his client’s opinion a different (identified) route would be the 
more likely one should a public right of way be recorded. Mr. Leek 
recognizes that the route is well marked on the ground but that it is 
passable by vehicles along only part of its length and designation as 
anything other than a footpath or bridleway would not be acceptable to 
his client. 

 
He adds that his client’s response at this time is in an informal one in 
response to an informal consultation and requests notification when the 
formal response is required. 

 
1.19 Observations and Information from Users 
 

1) Summary of claim:- 
 
All claimants for Merthyr Vale 11, Troedyrhiw 115 and Treharris 40 
described four routes; those three as well as Merthyr Vale 17. They 
described the four as interlinking, as drovers roads and one as the 
parish road. Merthyr Vale 11, Treharris 40 and Troedyrhiw 115 will be 
presented to committee in due course. 
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1.20 Other Evidence in Relation To This Route 
 

This was one of four routes on interconnecting tracks on the ridge 
ofCefn Merthyr which were listed by claimants in June 1991. Claimants 
for another linked route, Bedlinog 77, also gave evidence of using 
sections of these four routes and they (and Bedlinog 77) can also be 
accessed by a further route, Treharris 31.  

 
A section of this route runs over common land, CL1. 

 
A section of this route (i.e. that section that runs between Point A – B – 
C – D – E on the plan accompanying this report) is depicted as a 
section of a footpath and labelled “60” on a map for a draft survey of 
rights of way in 1979. The same depiction and annotation occurs on a 
map drawn for a draft survey of rights of way in 1991. The 1991 map 
shows this route as connecting with route “61”. The route is described 
in the survey as 

 
“60 F. P. Commences on Mount Pleasant and proceeds in 
an easterly direction up hill by well worn track than proceeds in a 
south easterly direction continuing up hill walled both sides to 
gate. Over gate then in an easterly direction through small valley 
continues in a south easterly direction to its termination at gate 
on County road.  Length 1000 yards Width 5 foot” 

  
 The reminder of the route described in the schedule is as depicted on 
 the plan accompanying this route between Point E and Point G and 
 shown by a dotted line.   
 
 Another section of this route (i.e. that section between Point L and a 
 point to the south-east of Point L on the plan accompanying this report) 
 is depicted as a section of a footpath and labelled “66” on a map for a 
 draft survey of rights of way in 1979. The same depiction and 
 annotation occurs on a map drawn for a draft survey of rights of way in 
 1991. The 1991 map shows this route as connecting with route “65”. 
 The route is described in the survey as 
 
 “66 F.P. Commences at end of 70 and proceeds in a south easterly, 
 easterly direction following well defined track walled on northerly side 
 only down hill passing entrance to Nant-y-fedw, then proceeding in a 
 south easterly direction still on track down hill then by footpath through 
 ferns to gate. Then by footpath to next gate. Continuing by F.P. over 
 wall to next gate. The passing mine sidings and in a south-westerly 
 direction across base of old tip up hill to gate. Through gate continuing 
 up hill now on rough track to gate at top of hill. Continues on track over 
 stone stile passing through Tynewydd then in a westerly direction to its 
 termination on County Road.  Length 3300 yards Width 6 foot.” 
 
 The remainder of the route as described in the schedule will be 
 presented to Committee in the future when Bedlinog 77 is presented.  
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Another section of this route (i.e. that section between Point M – N – O 
–P is depicted as a section of a footpath and labelled “67” on a map 
drawn for a draft survey of rights of way in 1979. The same depiction 
and annotation occurs on the map drawn for a draft survey of rights of 
way in 1991. A schedule accompanied this map and route “67” is 
described:   
 
“67 F.P. Commences at entrance to Tirlan Farm and proceeds in a 
northwesterly direction following track up hill onto open land walled 
only on the north western side, then becoming unfenced thenon south 
easterly side only and proceeding to its termination at junction with 64 
and 65. Length 2100 yards Width 6 foot.”  
 

 The reminder of the route described in the schedule is as depicted on 
 the plan accompanying this route between Point M – V – W and shown 
 by a line of crosses. The section between Point M – V is presented to 
 committee within this report as Merthyr Vale 20. The section between 
 Point V – W will be presented to Committee in the future when 
 Treharris 40 is presented.  

 
Sections of this route are depicted on a map drawn for a draft survey of 
rights of way in 1991. This route formed sections of numbers 60, 66 
and 67. The numbered routes were also described in a draft Public 
Rights of Way schedule. 

 
Sections of the route are depicted and labelled “road from Merthyr 
Tydfil to Cardiff” on plans in a Plymouth Estate Survey book, 1766. 

 
Most of this route runs on land which has been designated a SINC. 
 

2.0 ASSESSMENT 
 
2.1 This assessment is to assist Councillors in determining the application 
 before them today; an application to modify the Definitive Map and 
 Statement by recording the routes known as Merthyr Vale 17, Merthyr 
 Vale 20, Merthyr Vale 30 and Troedyrhiw17. 
 
2.2 Status 

 PRoW can be claimed as a Footpath, Bridleway, Restricted Byway or 
BOAT.  

 
2. 3 Officers must investigate the claim at the highest status substantiated 

by the evidence; the investigation could conclude that the route does 
not exist. 

  
2.4 User and historic evidence demonstrate use of this route and historic 

evidence exists that the routes are footpaths. 
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3.0 PERIOD OF USE TO BE CONSIDERED 
 
3.1 In the absence of any challenge to the right of way in question, the 

normal period looked at for the purpose of the establishment of the 
right of way for long user is 20 years prior to the date of the application 
itself. In this case Officers consider that it would be the period between 
13th June 1971 and 12th June 1991; user evidence exists for this 
period.  

 
3.2 Councillors will note from the report before them that the paths have 

been enjoyed by the public as of right and without interruption for a full 
period of twenty years and the ways deemed to have been dedicated 
as highway, as there is insufficient evidence that there was no intention 
during that period to dedicate them. 

 
3.3 During the relevant period for consideration the routes have been 

available for public use. 
 

4.0 THE LINE OF THE ROUTE 
 
4.1 The routes are discernible on the ground.  
 

5.0 HISTORICAL AND OTHER EVIDENCE 
 
5.1 The routes have been depicted on a number of cartographic sources. 

Depiction of this route on the various maps as described in the body of 
this Report indicates that a track / path existed at that particular time; it 
is not indicative of public rights on the route. It is, however, evidence of 
the existence of the track / path and the way in which this claimed route 
links with other routes. 

 
5.2 Sections of the routes are depicted on a number of aerial photographs.

  

6.0 USER EVIDENCE 
 
6.1 Councillors are requested to take into account user evidence as 

described above. 
 

7.0 LANDOWNERS AND OTHER INTERESTED PARTIES 
 
7.1 All known landowners have made objections to the recording of this 
 route. 
 
7.2 Mr. David Weston states that locked gates have prevented access to 
 this route. Officers say that because this is the Parish Road the date of 
 locking of the gates is irrelevant. 
 

In response to Mr. Lord’s comments, officers are of the view that this 
route has been established since at least the 18th century. 
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8.0 SUMMARY 
 

8.1 Councillors will note from the Report before them that the path has 
been enjoyed by the public as of right and without interruption for a full 
period of twenty years and the ways deemed to have been dedicated 
as highway. There is insufficient evidence that there was no intention 
during that period to dedicate them. 

 
8.2 Officers have presented historic as well as user evidence for the 

existence of these routes. 
 
8.3 Officers consider that the evidence above establishes the existence of 

the rights now claimed, i.e., over the relevant period and at all material 
times before it.        

 
8.4 Taking all of the above into account and in conjunction with the 

historical evidence, the interviews with claimants, it is evident that 
rights of way do exist over these routes. 

 
8.5 It is concluded that on the balance of probabilities all the requirements 

of S. 31(1) and (2) Highways Act 1980 have been met for the route 
included on the application. It is considered that a presumption of 
dedication has arisen and that this presumption has not been rebutted 
by sufficient evidence of lack of intention to dedicate by the landowner 
of any part of the route. An Order to modify the Definitive Map and 
Statement could therefore be made under S 53 (3)(b) Wildlife and 
Countryside Act 1981. 

 
8.6 Taking the above into account, an Order to modify the Definitive Map 
 and Statement should therefore be made under S.53(3)(b) Wildlife and 
 Countryside Act 1981. Officers are satisfied that the requirements of 
 S.53 (3)(b) have been met and that the Public Rights of Way exist 
 
8.7 In respect of these routes, although the claim is based on presumed 
 dedication under Section 31, Highways Act 1980, the Council has a 
 duty to research any other relevant evidence. 
 
8.8 This now brings into play consideration of this route under Section 
 53(3)(c)(i) Wildlife and Countryside Act 1981.  
 
8.9 All relevant evidence must be reviewed. 
 
8.10 Once the way is established as a way open for public use, the maxim 
 “once a highway, always a highway” pertains and subsequent 
 obstructions of the highway are unlawful. It is Officers’ view here that 
 this highway was established long before modern times and therefore 
 continues to be a highway. 
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8.11 Taking the above into account, an Order to modify the Definitive Map 
and Statement should therefore be made under S.53(3)(c)(i) Wildlife 
and Countryside Act 1981. Officers are satisfied that the requirements 
of S.53 (3)(c)(i) have been met and that the Public Rights of Way exist. 

 
8.12 Officers therefore recommend that footpaths be recorded in respect of 
 all four routes. 

9.0 FINANCIAL IMPLICATIONS 

  
9.1 Officer time is involved in investigating the route and writing the report.  
 If Councillors determine that the public rights of way exist, there will be 
 a financial implication in advertising the Order and also for dealing with 
 the Public Inquiry if an Order is made and there is an objection to it. 

 
9.2 If the Order is confirmed, there will be a financial implication in that the 
 routes will need to signed. As Councillors are aware, financial 
 implications are not to be considered by the Committee when 
 determining this application as the County Borough Council has a 
 statutory duty to make an Order if it believes that there is sufficient 
 evidence to support it. 

10.0 EQUALITY IMPACT ASSESSMENT 

 
10.1 An Equality Impact Assessment has been prepared for the purpose of 
 this report and no negative effects have been identified at this stage. 
 

11.0 RECOMMENDATION(S) that 

 
11.1 Taking into consideration all of the evidence which has been provided, 
 including historical documents, Councillors are asked to confirm that 

 
11.2 In respect of Merthyr Vale 17: - 

 
 a) On the balance of probabilities there is sufficient evidence 

to support that the route marked with a bold line between 
Points A – B – C – D – E – F – G – H – I – J – K – L – M - 
N – O – P – Q –R – S on the plan, Merthyr Vale 17, has 
been used for such period so as to raise presumption that 
it has been dedicated as a footpath, and that the 
evidence has not been rebutted by other evidence. 

 
 b) On confirming (a) above to approve the making of a 

Definitive Map Modification Order to show Merthyr Vale 
17 as a footpath. 
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c) To approve the confirmation of the Definitive Map 
Modification Order made as a result of (b) above provided 
no objections or representations are made within the 
prescribed period or if any objections or representations 
so made are withdrawn. 

 

 d) If any objections or representations are made within the 
prescribed period and not subsequently withdrawn then 
to refer the relevant Order to the Planning Inspectorate 
for determination. 

 
11.3 Inrespect of Merthyr Vale 20: - 

 
 a) O the balance of probabilities there is sufficient evidence 

to support that the route marked with a dotted line 
between Points M – V on the plan, Merthyr Vale 17, has 
been used for such period so as to raise presumption that 
it has been dedicated as a footpath, and that the 
evidence has not been rebutted by other evidence. 

 
 b) On confirming (a) above to approve the making of a 

Definitive Map Modification Order to show Merthyr Vale 
20 as a footpath. 

 
c) To approve the confirmation of the Definitive Map 

Modification Order made as a result of (b) above provided 
no objections or representations are made within the 
prescribed period or if any objections or representations 
so made are withdrawn. 

 

 d) If any objections or representations are made within the 
prescribed period and not subsequently withdrawn then 
to refer the relevant Order to the Planning Inspectorate 
for determination. 

 
11.4 In respect of Merthyr Vale 30: - 

 
 a) That on the balance of probabilities there is sufficient 

evidence to support that the route marked with a line of 
crosses between E – G on the plan, Merthyr Vale 17, has 
been used for such period so as to raise presumption that 
it has been dedicated as a footpath, and that the 
evidence has not been rebutted by other evidence. 

 
 b) On confirming (a) above to approve the making of a 

Definitive Map Modification Order to show Merthyr Vale 
30as a footpath. 
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c) To approve the confirmation of the Definitive Map 

Modification Order made as a result of (b) above provided 
no objections or representations are made within the 
prescribed period or if any objections or representations 
so made are withdrawn. 

 

 d) If any objections or representations are made within the 
prescribed period and not subsequently withdrawn then 
to refer the relevant Order to the Planning Inspectorate 
for determination. 

 
11.5 In respect of Troedyrhiw17 - 

 
 a) That on the balance of probabilities there is sufficient 

evidence to support that the route marked with a dashed 
line between C - U on the plan, Merthyr Vale 17, has 
been used for such period so as to raise presumption that 
it has been dedicated as a footpath, and that the 
evidence has not been rebutted by other evidence. 

 
 b) On confirming (a) above to approve the making of a 

Definitive Map Modification Order to show 
Troedyrhiw17as a footpath. 

 
c) To approve the confirmation of the Definitive Map 

Modification Order made as a result of (b) above provided 
no objections or representations are made within the 
prescribed period or if any objections or representations 
so made are withdrawn. 

 

 d) If any objections or representations are made within the 
prescribed period and not subsequently withdrawn then 
to refer the relevant Order to the Planning Inspectorate 
for determination. 

 
 
 
 
 
 
 
ELLIS COOPER 
CORPORATE DIRECTOR OF CUSTOMER SERVICES 
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BACKGROUND PAPERS 

Title of Document(s) Document(s) Date Document Location 

 
Merthyr Vale 17 
Files: 
 
 

 
July 2014 

 
Unit 5 

 
Consultation has been undertaken with Executive Board in respect of 

each proposal(s) and recommendation(s) set out in this report.  
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 MERTHYR TYDFIL COUNTY BOROUGH COUNCIL 
Civic Centre, Castle Street, Merthyr Tydfil, CF47 8AN 

 

Main Tel: 01685 725000   www.merthyr.gov.uk 

 

RIGHTS OF WAY REPORT 
 

Date Written 9th June 2014  

Report Author Cheryl Jones 

Service Area Economic Development 

Committee Date 28th July 2014  

To: Chairman, Ladies and Gentlemen 

Park 3 
 

 
PURPOSE OF THE REPORT: 
 
To make amendments to the Definitive Map and Statement in relation to Park 
3. 
 
 

 

1.0 INTRODUCTION AND BACKGROUND 

 
1.1 Park 3 forms part of the Taff Trail and is recorded on the Definitive Map 

and Statement as bridleway Park 3.  
 

1.2 The Route 
 

Park 3, as depicted on the plan, Park 3, commences at Point A, grid 
reference SO03930676 and proceeds in a general north-westerly 
direction, then a general northerly direction and then a general north-
easterly direction to terminate at Point D, grid reference SO03110796, 
Station Road, Cefn Coed. At Point B, grid reference SO03050756 there 
is a barrier and a gate. At Point C, grid reference SO03030779 there is 
a barrier and gate. 
 

1.3 Removal/Addition of Furniture 
 
 In order to improve the experience of the users of the Taff Trail the 
 Council is in the process of reviewing the furniture placed along the 
 Taff Trail. Recommendations were made at the Trails Group to create 
 a uniform style for all barriers and access furniture along the Taff Trail. 
 One of the recommendations was that there should be a removal of 
 barriers that fell within the middle sections of each part of the Trail so 
 that there would only be a barrier (furniture) at each end of each 
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 section of the Trail. The Trails group recommended that the furniture at 
 Points B and C be removed. This is acceptable to the Rights of Way 
 division. 

 
1.4 The Council is under a duty to keep the Definitive Map and Statement 
 up to date. Under s53(4) Wildlife And Countryside Act 1981 the 
 Definitive Statement will require altering where there have been any 
 alterations in respect of any limitations or conditions affecting the public 
 right of way thereover. The removal of the furniture at Points B and C 
 is caught by this section and therefore it is necessary for the Council to 
 make a Definitive Map Modification Order to reflect this.  

2.0 FINANCIAL IMPLICATION(S) 

 
2.1 Officer time is involved in writing the report.  There will be a financial 
 implication in advertising the Order and also for dealing with the Public 
 Inquiry if an Order is made and there is an objection to it. 

3.0 EQUALITY IMPACT ASSESSMENT 

 
3.1 An Equality Impact Assessment (EqIA) screening form has been 
 prepared for the purpose of this report. It has been found that a full 
 report is not required at this time. The screening form can be accessed 
 on the Council’s website/intranet via the “Equality Impact Assessment” 
 link.      
 

4.0 RECOMMENDATIONS(S) 
 
4.1 a) A Definitive Map Modification Order be made to reflect the 
 alteration. 
 
 b) To approve the confirmation of the Definitive Map Modification 
 Order made as a result of (a) above provided no objections or 
 representations are made within the prescribed period or if any 
 objections or representations so made are withdrawn. 

 

 c) If any objections or representations are mad within the 
 prescribed period and not subsequently withdrawn then to refer the 
 relevant Order to the Planning Inspectorate for  determination. 

 
 

 
 
Ellis Cooper 
CORPORATE DIRECTOR OF CUSTOMER SERVICES 
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BACKGROUND PAPERS 

Title of Document(s) Document(s) Date Document Location 

 
Park 3 

 
June 2014  

 
Unit 5 
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 MERTHYR TYDFIL COUNTY BOROUGH COUNCIL 
Civic Centre, Castle Street, Merthyr Tydfil, CF47 8AN 

 

Main Tel: 01685 725000   www.merthyr.gov.uk 

 

RIGHTS OF WAY REPORT 
 

Date Written 27th May 2014 

Report Author Cheryl Jones 

Service Area Economic Development 

Committee Date 28th July 2014 

To: Chairman, Ladies and Gentlemen 

TROEDYRHIW 118 
 

 
PURPOSE OF THE REPORT: 
 
To determine an application to record a public right of way from Riverside 
Walk Abercanaid to Troedyrhiw. 
 

 

1.0 INTRODUCTION AND BACKGROUND 

 
1.1  A claim to record a public right of way from Riverside Walk, Abercanaid 

 to Troedyrhiw was submitted to Merthyr Tydfil County Borough Council 
 on the 16th September 1991. 
 

1.2  The County Borough Council is required by law to investigate the 
 evidence and make a decision based on that evidence as to whether a 
 public right of way exists, and if so its status. Section 53(3)(b) and (c) 
 Wildlife and Countryside Act 1981 sets out the tests that need to be 
 met when reaching a decision; also current case law needs to be 
 applied. 

 
1.3 An order will only be made if the evidence shows that: (a) a right of way 
 “subsists” or is “reasonably alleged to subsist” or (b) “the expiration … 
 of any period such that the enjoyment by the public … raises a 
 presumption that the way has been dedicated as a public path”.      
 
1.4 The legal background is to be found at Agenda Item 3. 
 
1.5 The Route 
 
 As depicted by a bold black line on the plan, Troedyrhiw 118, the route 
 commences at its junction with the maintainable highway at Point A, 
 grid reference ST05720382 and proceeds in a general south-easterly 
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 direction, passing its junction with Public Right of Way Troedyrhiw 200 
 before continuing to point B, grid reference ST005830378.  It then 
 continues in a general easterly direction to point C, grid reference 
 ST05890378.  The route then continues in a general south-easterly 
 direction to point D, grid reference ST05970373 where it crosses the 
 maintainable highway at Cardiff Street.  It then proceeds to point E, 
 grid reference ST06070361.  It continues in a general southerly 
 direction to point F, grid reference ST06090344 where it changes to a 
 general south-easterly direction and continues to terminate at Point G, 
 grid reference ST06420307, on maintainable highway, also the Taff 
 Trail. 
 
1.6 Land Ownership 
 
 Land Registry Searches have indicated that there are 4 owners:- 
 Merthyr Tydfil County Borough Council 
 Dwr Cymru Cyfyngedig 
 Ryan International Ltd 
 Merthyr Tydfil Angling Association   
 
1.7 Maps 
 
 Sections of the route are depicted on the 1857, 1900, 1919, 1957 and 
 1970 Ordnance Survey Maps. 
 
1.8 Aerial Photographs 
 
 Sections of the route are visible on aerial photographs of 1945, 2001, 
 2003, 2006, 2008 and 2010. 
 
1.9 Site Visits 
 
 MTCBC officers have walked the route and there is a clearly 
 discernible path albeit that the path now diverts around the new 
 Abercanaid School and also in an area to the north of Cardiff Road. 
 
1.10 Investigation Report 
 
 An investigation report into this route was distributed to all interested 
 parties in January 2014.  The report contained all of the information 
 available to the Authority to that date. 
 
 Landowners made no further observations at that time. 
 
1.11 Landowners Observations 
 
 Merthyr Tydfil Angling Association made the following comments:- 
 
 “Members of Merthyr Anglers have used the footpath in this area for a 
 period of over 47 years to access our fishing rights on the east bank. 
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 I understand that although the access has been difficult at the 
 Abercanaid end they have still used some of it as our main access to 
 the river.  You will be aware from the details that you have received 
 from Land Registry of our title to the fishing rights and the access point 
 we have claimed. 
 
 The land currently owned by Ryan fuels has been accessed by our 
 members over all this time as the previous owner was Abercanaid 
 Estates.  Indeed on this length we own the fishing rights as well as the 
 rights from Troedyrhiw Bridge to this area. 
 
 If you need us to fill in an extra form WCA.8A then we will do so. 
 
 We hope this will help to keep the important right of way open.” 
 
 The Estates Department at MTCBC made the following comments:- 
 

 “In response to your investigation report Ref: T118/CAJ/JR01 Estates 
 wish to make the following comments:- 
 
 Our concerns are in respect to the garage site identified as area A on 
 the attached  plan and that as part of the property review process this 
 site is being reviewed for disposal and from the plan included in the 
 report the right of way runs directly through a block of garages. 
 Confirmation of this and its exact width and location would be 
 gratefully received. 
 
 Our second concern is the area identified as Area B on the attached 
 plan, the right of way identified on the report plan runs directly 
 through the new Abercanaid Community School site, and in fact partly 
 through the actual building. Have comments from Education been 
 received in respect of this? This section of the claimed right of way, 
 being a school maybe enclosed and will therefore mean access is 
 restricted. How enforceable is this right of way if it is granted? Could 
 we potentially have to allow members of the public access through the 
 School building at all times? I am not sure on legislation in respect to 
 schools but just wonder could we be in breach of child safeguarding if 
 the right of way is enforceable.”  
 

1.12 Observations and Comments of users 
 
 There was 1 main claimant who submitted: 
  
 One correctly completed form WCA 5 (application to modify the 
 Definitive Map). 
 
 Correctly completed form WCA 7 (confirming that the main claimant 
 has served notice on the owner / occupiers). 
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 8 correctly completed evidence forms, all showing a minimum of 20 
 years use, al claiming the route as a footpath. 
 
 Mrs Judith Watkins stated that she had walked the route regularly for 
 over 25 years prior to 1991. 
 
 Mr William Foley stated that he had walked the route every year for 31 
 years prior to 1991 and stated that there was a gate at the footbridge in 
 Abercanaid. 
 
 Mr Philip Watkins stated that he had walked the route regularly for over 
 35 years prior to 1991 and stated that there was a gate at the 
 Abercanaid footbridge. 
 
 Mr Kenneth Deen stated he had walked and ridden the path regularly 
 for over 30 years prior to 1991 and stated that there was a gate at the 
 Abercanaid footbridge. 
 
 Mr Malcolm Howells stated that he had walked the path regularly for 
 over 35 years prior to 1991 and stated that there was no obstruction 
 and that some improvement at Furnace Row was needed. He would 
 walk this route for pleasure. 
 
 Mr Paul Richards stated that he had walked the path regularly for over 
 35 years prior to 1991. 
 
 Mr Arthur Morris stated that he had walked the path regularly for over 
 40 years prior to 1991. 
 
 Mr Gwyn Trailor (Deceased) stated that he had walked the route all the 
 time for over 40 years prior to 1991. 
 
 Following the distribution of the Investigation Report in January 2014, 
 the following letter was received from a resident, Ann Williams, residing 
 near to the claimed right of way: 
 
 “I am writing regarding your letter and pack which is dated 8th January 
 2014, concerning the right of way behind my property. 
 
 I am recording my concerns about this and do not agree that it should 
 be a right of way, these are:- 
 

1. The applications were put in 1991 it is now 2014, which I find 
astonishing for all these years to go before any action has been 
taken, especially as one of the people has since sadly passed 
away.  Had I known of this application or that there was a right of 
way below me I would not have purchased this property.  

2. SECURITY will be an issue for all of us residing here, we have the 
Taff Trail to the front of the homes which is very popular for people 
walking, sponsored events and bike riders.  However, all of us living 
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here have suffered damage to our vehicles such as locks super 
glued, slashed tyres, damaged wing mirrors and scratches and 
dents.  There has been little point reporting it as unless seen there 
was no chance finding out who did these things.  If the right of way 
is granted we will also have people walking behind us where there 
is very little chance to see them due to fences etc., however as 
known people do not always stick to the rules of just walking along 
the path and will be able to walk up to our properties if they so 
wished, and as such security for us all will be a big issue especially 
for the single women living alone. 

3. CRIMINAL INTENT – as above for those who wish to partake in 
criminal acts whether in the village or to our properties there will be 
little chance of catching them as they would be able to run through 
and go into gardens.  And as such we would be unable to see them 
in other properties whereas in the front there is at least more 
chance of them being seen as we all  look out for each other’s 
properties. 

4. TEENAGERS – there has already been complaints from villagers 
regarding teenagers drinking, taking drugs and gathering in groups, 
which is extremely hard for the police to deal with especially now 
due to cuts in council funding.  However if a right of way is given 
there is a high possibility that teenagers will be able to gather by the 
river anywhere on the footpath walk up in the trees then you have 
such problems as fire setting, drug taking and drinking.  How is this 
going to be policed and monitored? 

5. QUADS AND MOTOR BIKES – these are a problem on the Taff 
Trail already which the police are trying their best to deal with.  
However they still remain a problem if a right of way is granted 
below us who are then going to police this aspect and prevent 
quads and bikes from using it and going up and over the ground as 
they do opposite us.  What expense will this add to police funding to 
police and monitor this issue? 

6. SECURE GATES – if a right of way is granted I would like a letter 
from the council stating that secure livestock gates will be placed 
and maintained by the council at each end of the ground and if any 
livestock were to get out due to damaged or gates not being 
maintained the council will be liable for any damage or injury that 
may occur.  These gates would also be one method of keeping 
bikes and quads out. 
I look forward to hearing your reply and what the outcome of this 
matter is. A Williams”. 
 

Following the distribution of the Investigation Report in January 2014, the 
following emails were received from residents residing near to the claimed 
right of way: 
 
Pam Humphreys 

 
 “In reply to your letter and enclosures dated 8th January, I have read 
 and am delighted that this right of way may be again re-opened.  When 

Page 53



 I first discovered it in about 2004 ish, I couldn’t walk along it as it was 
 overgrown, I went a little way but it became too difficult so I thought I 
 would leave it until the undergrowth had died back.  I asked quite a few 
 people if it was a footpath, but nobody I spoke with could give me an 
 answer.   
 
 I didn’t realise that this footpath was an unrecorded right of way so 
 thought I had better not trespass.  At a later date, whilst throwing sticks 
 in the river under the flyover for my dog, a gentleman walked 
 purposefully past towards this path as if he knew where he was going.  
 He was horrified to find that the path had been fenced off and no 
 access was available.  We thought that maybe the council had closed 
 it.  This gentleman said it was a route he had always taken in the past 
 as it was an established footpath and couldn’t understand why it was 
 fenced off. 
 
 To add to the fencing off, I don’t know if it has anything to do with a 
 man I once found trying to fence off the steep path up from the river to 
 under the flyover.  I was amazed because his fencing was going across 
 to my land, also.  I told him that it was a much used path and it 
 shouldn’t be closed off, but he insisted on doing it offering to put either 
 a gate or a style there, if it was a gate he would give me a key?  
 However, it transpired that he put a style and fencing which must have 
 annoyed some people because a day later somebody came along and 
 sawed the wood away and kicked the style away, too.  I can only 
 suppose the fencing was put in by the same man who has fenced off 
 right along the trail to Furnace Row, saying it was his land. 
 
 Anyway, to get back to the matter in hand, I would be delighted if this 
 path could be made a public right of way as I would derive great 
 pleasure, as I am sure many other people who were used to using it 
 would,  in being able to walk along the river towards Troedyrhiw, as the 
 map you have provided displays.  It is very sad and unfortunate that it 
 has been fenced off. 
 
 Look forward to hearing about any further developments .Pam 
 Humphreys” 
 
Philip Watkins 
 
 “There are several things to consider about footpath 118 from 
 Troedyrhiw to Abercanaid the first is that it is probably a bridal way, I 
 used to cycle down from the Canal bank and come along this route so 
 there was nothing to stop anybody also riding an Horse. 
 The route is along the top of the sewer pipe owned by the water board 
 not by the owner of the land adjacent to it,   he and his  Horses should 
 not be allowed to intimidate people from using this route, you should 
 confirm this and demand that the Horses are fenced off from it. 
 Before the Canal bank was tarmacked it was often a quagmire with 
 puddles the size of fishponds  ,you may not have know that, therefore 
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 route 118 was often the preferred way because  it was made of 
 concrete no mud for the most part. I would like to know what you think 
 of the points I have made, regards from Philip Watkins.” 
 
1.13 Other evidence in relation to this route 
 
 The section of this route from Cardiff Street south is depicted as 
 footpath 45 in the 1979 draft survey of rights of way and it is described 
 as “F.P. commences B.R. 43 and proceeds along path in a north 
 westerly direction following river bank, crossing stream, continues 
 through gate to playing fields then by 1m wide tarmac path to its 
 termination at gate, on the south western end of footbridge crossing 
 river taff.” 
 
 The section of this route from Cardiff Street south is depicted as 
 footpath 45 in the 1991 draft survey of rights of way. 
 
 The section of the route to the north of Cardiff road has been diverted 
 on the ground when the Abercanaid School was constructed. 

2.0 ASSESSMENT 

 
2.1 This assessment is to assist Councillors in determining the application 

before them today; an application to modify the Definitive Map and 
Statement by recording the route known as Troedyrhiw 118. 

2.2 Status 

PRoW can be claimed as a Footpath, Bridleway, Restricted Byway or 
BOAT.  

 
Officers must investigate the claim at the highest status substantiated 
by the evidence; the investigation could conclude that the route does 
not exist. 

  
 User and historic evidence demonstrate use of this route as a footpath. 
 
2.3 Period of Use to be Considered 
 
 In the absence of any challenge to the right of way in question, the 

normal period looked at for the purpose of the establishment of the 
right of way for long user is 20 years prior to the date of the application 
itself. In this case Officers consider that it would be the period between 
the 17th September 1971 and 16th September 1991; user evidence 
exists for this period.  

 
 Councillors will note from the Report before them that the path has 

been enjoyed by the public as of right and without interruption for a full 
period of twenty years and the way deemed to have been dedicated as 
a highway, as there is insufficient evidence that there was no intention 
during that period to dedicate it. 
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 During the relevant period for consideration the route has been 

available for public use. 
 
2.4 The Line of the Route 
 

The route is discernible on the ground; although it must be noted that 
the section in the vicinity of the school follows a new layout as does a 
section to the north of Cardiff Street. 
 

2.5 Historical and Other Evidence 
 

Sections of the route have been depicted on a number of cartographic 
sources. Depiction of this route on the various maps as described in 
the body of this Report indicates that a track / path existed at that 
particular time; it is not indicative of public rights on the route. It is, 
however, evidence of the existence of the track / path and the way in 
which this claimed route links with other routes. 

 
A section of the route is depicted on an aerial photograph.  
 

2.6 User Evidence 
 

Councillors are requested to take into account user evidence as 
described above. 

 
2.7 Landowners and Other Interested Parties 
 
 Welsh Water stated that the footpath in Abercanaid is not affected by 
 the route shown on the plan. 

3.0 SUMMARY 

 
3.1 Councillors will note from the Report before them that the path has 
 been enjoyed by the public as of right and without interruption for a full 
 period of twenty years and the way deemed to have been dedicated as 
 a highway. There is insufficient evidence that there was no intention 
 during that period to dedicate it. 
 
3.2 Officers have presented historic as well as user evidence for the 

existence of this route as a footpath. 
 
3.3 Officers consider that the evidence above establishes the existence of 

the rights now claimed, i.e. over the relevant period and at all material 
times before it.        

 
3.4 Taking all of the above into account and in conjunction with the 

historical evidence, the interviews with claimants, it is evident that a 
right of way does exist over this route. 
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3.5 It is concluded that on the balance of probabilities all the requirements 
of S. 31(1) and (2) Highways Act 1980 have been met for the route 
included on the application. It is considered that a presumption of 
dedication has arisen and that this presumption has not been rebutted 
by sufficient evidence of lack of intention to dedicate by the landowner 
of any part of the route. An Order to modify the Definitive Map and 
Statement could therefore be made under S 53 (3)(b) Wildlife and 
Countryside Act 1981. 

 
3.6 Councillors will note that at Point D, the route crosses the maintainable 
 highway at Cardiff Street. Officers have therefore split the route in two; 
 one section lying to the north of Cardiff Street and the other section 
 lying to the south of Cardiff Street. The section to the north of Cardiff 
 Street is to be known as Troedyrhiw 118 and the section to the south of 
 Cardiff Street is to be known as Troedyrhiw 18 
 
3.7 Officers therefore recommend that a footpath be recorded on the 
 Definitive Map and Statement as depicted on the Plan, Troedyrhiw 118 
 and as described above. 

 
3.8 If approved, the route will be recorded as Troedyrhiw 118 in the north 
 and Troedyrhiw 18 in the south. 

4.0 FINANCIAL IMPLICATION(S) 

 
4.1 Officer time is involved in investigating the route and writing the report.  
 If Councillors determine that the public right of way exists, there will be 
 a financial implication in advertising the Order and also for dealing with 
 the Public Inquiry if an Order is made and there is an objection to it. 
 
4.2 If the Order is confirmed, there will be a financial implication in that the 
 route will need to signed.  
 
4.3 As Councillors are aware, financial implications are not to be 
 considered by the Committee when determining this application as the 
 County Borough Council has a statutory duty to make an Order if it 
 believes that there is sufficient evidence to support it. 

5.0 EQUALITY IMPACT ASSESSMENT 

 
5.1 An Equality Impact Assessment has been prepared for the purpose of 
 this report and no negative effects have been identified at this stage. 
 

6.0 RECOMMENDATIONS that  
 

6.1 Taking into consideration all of the evidence which has been provided, 
 including historical documents, Councillors are asked to confirm: - 

 
6.2. In respect of Troedyrhiw 118:  
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a) On the balance of probabilities there is sufficient evidence to 
 support that the route marked with a bold black line between 
 Points A – B – C – D on the plan, Troedyrhiw 118, has been 
 used for such period so as to raise presumption that it has been 
 dedicated as a footpath, and that the evidence has not been 
 rebutted by other evidence. 

 
b) On confirming (a) above to approve the making of a Definitive 

 Map Modification Order to show Troedyrhiw 118 as a footpath. 

 
c)  To approve the confirmation of the Definitive Map Modification 

 Order made as a result of (b) above provided no objections or 
 representations are made within the prescribed period or if any 
 objections or representations so made are withdrawn. 

 
d)  If any objections or representations are made within the 

 prescribed period and not subsequently withdrawn then to refer 
 the relevant Order to the Planning Inspectorate for 
 determination. 

 
6.3. In respect of Troedyrhiw 18  

 
a) On the balance of probabilities there is sufficient evidence to 

 support that the route marked with a bold black line between 
 Points D – E – F - G on the plan, Troedyrhiw 118, has been 
 used for such period so as to raise presumption that it has been 
 dedicated as a footpath, and that the evidence has not been 
 rebutted by other evidence. 

b)  On confirming (a) above to approve the making of a Definitive 
 Map Modification Order to show Troedyrhiw 18 as a footpath. 
 

c)  To approve the confirmation of the Definitive Map Modification 
 Order made as a result of (b) above provided no objections or 
 representations are made within the prescribed period or if any 
 objections or representations so made are withdrawn. 

d)  If any objections or representations are made within the 
 prescribed period and not subsequently withdrawn then to refer 
 the relevant Order to the Planning Inspectorate for 
 determination. 

 
 
 
ELLIS COOPER 
CORPORATE DIRECTOR OF CUSTOMER SERVICES  
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BACKGROUND PAPERS 

Title of Document(s) Document(s) Date Document Location 

 
Troedyrhiw 118 

 
May 2014  

 
Rights of Way 
Department Unit 5 
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 MERTHYR TYDFIL COUNTY BOROUGH COUNCIL 
Civic Centre, Castle Street, Merthyr Tydfil, CF47 8AN 

 

Main Tel: 01685 725000   www.merthyr.gov.uk 

 

RIGHTS OF WAY REPORT 
 

Date Written 9th June 2014  

Report Author Cheryl Jones 

Service Area Economic Development 

Committee Date 28th July 2014  

To: Chairman, Ladies and Gentlemen 

Vaynor 39 
 

 
PURPOSE OF THE REPORT: 
 
To make amendments to the Definitive Map and Statement in relation to 
Vaynor 39. 
 
 

 

1.0 INTRODUCTION AND BACKGROUND 

 
1.1 Vaynor 39 forms part of the Taff Trail and is recorded on the Definitive 

Map and Statement as bridleway Vaynor 39.  
 

1.2 The Route 
 

Vaynor 39, as depicted on the plan, Vaynor 39, commences at Point A, 
grid reference SO04440988 and proceeds in a general north-easterly 
direction to terminate at Point D, grid reference SO06081056. At Point 
B, grid reference SO04590994 there is a K barrier, a cattle grid, horse 
pass, bridlegate and a field gate. At Point C, grid reference 
SO06051041 there is cattle grid, bridlegate and field gate. At Point D 
there is a K barrier and a horse pass. 
 

1.3 Removal/Addition of Furniture 
 
 In order to improve the experience of the users of the Taff Trail the 
 Council is in the process of reviewing the furniture placed along the 
 Taff Trail. Recommendations were made at the Trails Development 
 Group to create a uniform style for all barriers and access furniture 
 along the Taff Trail. One of the recommendations was that there should 
 be a removal of barriers that fell within the middle sections of each part 
 of the Trail so that there would only be a barrier (furniture) at each end 
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 of each section of the Trail. The Trails Development Group 
 recommended that the furniture at Point C be removed. This is 
 acceptable to the Rights of Way division and all the furniture at 
 Point C has now been removed. 
 
1.4 The Council is under a duty to keep the Definitive Map and Statement 
 up to date. Under s53(4) Wildlife And Countryside Act 1981 the 
 Definitive Statement will require altering where there have been any 
 alterations in respect of any limitations or conditions affecting the public 
 right of way thereover. The removal of the furniture at Point C is caught 
 by this section and  therefore it is necessary for the Council to make a 
 Definitive Map Modification Order to reflect this.  

 

2.0 FINANCIAL IMPLICATION(S) 

 
2.1 Officer time is involved in writing the report.  There will be a financial 
 implication in advertising the Order and also for dealing with the Public 
 Inquiry if an Order is made and there is an objection to it. 

3.0 EQUALITY IMPACT ASSESSMENT 

 
3.1 An Equality Impact Assessment has been prepared for the purpose of 
 this report and no negative effects have been identified at this stage. 

 

4.0 RECOMMENDATIONS(S) 

 

4.1 a) A Definitive Map Modification Order be made to reflect the  
 alteration. 
 b) To approve the confirmation of the Definitive Map Modification 
 Order made as a result of (b) above provided no objections or 
 representations are made within the prescribed period or if any 
 objections or representations so made are withdrawn. 

 c) If any objections or representations are mad within the 
 prescribed period and not subsequently withdrawn then to refer the 
 relevant Order to the Planning Inspectorate for  determination. 

 
 

Ellis Cooper 
CORPORATE DIRECTOR OF CUSTOMER SERVICES 
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